PLAIN Workshop

April 1, 2008

Legal Writing 

in Plain Language

[Notes on some of what we discussed in the workshop.]
What is Plain Legal Language?
Plain Language is a shorthand for a broad set of writing guidelines.  It’s more than vocabulary.  It includes all the techniques of clear communication.  
Joseph Kimble
Recommended Reference Works
For a complete discussion of the tips in these notes and much more read:
Joseph Kimble, Lifting the Fog of Legalese: Essays on Plain Language
Bryan A. Garner, Legal Writing in Plain English: A Text with Exercises
Richard C. Wydick, Plain English for Lawyers
Four Myths about Plain Language                 Joseph Kimble
1. It’s dumb-downed language.  (grammar school prose . . . baby talk)

No.  It’s just language that’s as simple, direct, and economical as circumstances will allow.  And it’s rarely criticized as diluting meaning.

2. It doesn’t allow literary effect or ceremonial language.  
It’s not contrary to an attractive writing style, or a rhetorical flourish in a brief.  It’s not a replacement for ceremonial language (“The truth, the whole truth, and nothing but the truth”).   But legalese is thickest in documents that should have a neutral style—like regulations, contracts, wills, and consumer forms.

3. Impossible!  The law has too many terms of art.

There are few genuine legal terms of art compared to tons of legalese.  

4.  Impossible!  Complicated ideas require great precision.

In fact, plain language improves clarity and precision.   Readability is what plain language edits are all about.   If anything, plain language reveals imperfections concealed by traditional legal writing.
How Lawyers Should Not Write

Inflated words
· Prefer the familiar, shorter word—one syllable (two at the most).

· Inflated words range from not-so-bad to never-use.
cognizant of


know

concur



agree

desist



stop

[See Lifting the Fog of Legalese for a complete list.]
Lawyerisms (i.e., unnecessary, replaceable legalese)
· Replace simplifiable jargon and lawyerisms.   
· Who is your audience?

· Is it a genuine term of art?  Is it necessary?  Can it be explained a nonlawyer? 
Unnecessary Words

· Multiword prepositions—Question every “of”
by means of


by
for a period of


for

· Unnecessary prepositional phrases
an order of the Court

a Court Order

an action of Congress

Congressional action
· Classic wordy phrases
in the event that

if
due to the fact that

because

· Throat-clearing phrases
It is worthy of note that . . . .
We need to bear in mind that . . . .

It should not be forgotten that . . . .
· Intensifiers
· An intensifier may merely state the obvious.

· It can create a negative implication in other places where you don’t use it.

The court may, in its discretion . . . .

If the court deems it advisable, the court may . . . .

If, for any reason . . . .

Doublets and Triplets
· Are they synonyms?

· Does one word encompass all the others?

· Are there distinct or overlapping meanings?

· Is the phrase a term of art?

	alienate, transfer, and convey
	transfer or convey

	give, devise, and bequeath
	give

	possession, custody, and control
	control (e.g., given to a fiduciary)


Noun Chains

· When more than two nouns in a row makes your sentence less readable.

· More than three nouns in a row can confuse and usually annoys the reader.

basketball game

basketball game ticket

basketball game ticket price

basketball game ticket price increase

basketball game ticket price increase situation

1. You can move the last noun forward.

2. For a three-noun chain, you may be able to hyphenate the first two nouns.

3. If the last noun is a generic term (process, situation, activity) try eliminating it.

Acronyms

· Noun chains encourage the use of acronyms.
· Acronyms are space-saving shortcuts—but mostly for the writer, not the reader.

· The reader usually forgets and has to go back.

· Try a one- or two-word version.

Committee on Propulsion Exhaust (COPE)

Committee on Plain Language (CPL)

Federal Bureau of Investigation (Commonly-accepted acronyms are okay)
Multiple Negatives

· Multiple negatives make your readers slow down while they puzzle out your meaning.

Notice will not be effective unless it is delivered in person or by certified mail, return receipt requested.

In the absence of any proof to the contrary, the court should presume that the administrator's functions have not ceased.

Passive Voice
· English speakers expect the subject of the sentence to be performing the action.  

· In the passive voice, the subject of the sentence is acted upon.
Passive

Costs must be taxed against the losing party.

Costs must be taxed against the losing party by the clerk.

Active

The clerk must tax costs against the losing party.

Payment of benefits will not be made by the company if the insured fails to provide notification of the loss.

Hidden Verbs

· Turn nouns made from verbs back into verbs.

· Watch for words ending in -ion.

make a decision

make a complaint

draw a conclusion

· Other clues:
-al
-ment
-ant
-ence
-ent
-ancy
-ency
-ance
-ity
How Lawyers Should Write

Short Sentences; Short Paragraphs

· Keep most of your sentences short or medium length

· Garner:  The length of your sentences will determine the readability of your writing as much as any other quality.  

· Aim for an average of 20 words a sentence.

· Keep your paragraphs short.

· Aim for no more than seven lines.

· There should be no page without a paragraph break.
Bridging Between Paragraphs
· Use transition words to bridge between paragraphs.

· A transition word or phrase tells the reader whether the paragraph:  

amplifies, contrasts with, or follows the preceding paragraph. 
1.  Pointing words   (like this, that, these, those, and the)
If you’ve just written a paragraph describing a baseball team generally, you might start the next paragraph with this topic sentence:
Each player on this team has his or her own job.  The pitcher . . . .

2.  Repeated words and echo links (a previously mentioned idea)

If in the previous paragraph, you’ve just introduced a discussion of Camden Yards stadium, you might begin the next paragraph with:

In Camden Yards, there are no bad seats.  (“Camden Yards” is a repeater.)
or

In this stadium, there are no bad seats.  (“Stadium” is an echo link.)

3.  Explicit connectives

In the following sentence in addition and also are explicit connectives:

In addition to having their own jobs, each player also works with every other player to ensure the success of the team.  The catcher passes signals to the pitcher. *** 

Bridging between sentences
· Connect sentences in the same way as paragraphs.

· Bridge with pointing words, repeated words, echo words, and explicit connectives.
� When in doubt, check a book like Bryan Garner’s Dictionary of Modern Legal Usage.





